
 

 
  
   
 
 
 

 

  
  
  
  
  
   
   
  
  
   
 

MNCOGI
 

Minnesota Coalition on Government Information1 

The Minnesota Government 
Data Practices Act (MGDPA) 

and cloud-based data 

• The MGDPA was crafted to provide broad public access to 
government information for purposes of oversight 

"[The Minnesota Legislature enacted the MGDPA's presumption of public access] in  
response to media requests that the general concept of openness in government be 
incorporated into the legislative plan for data practices." See generally Donald A.  
Gemberling & Gary A, Weissman, Data Privacy: Everything You Wanted to Know About 
the Minnesota Government Data Practices Act - From "A" to "Z," 8 WM. MITCHELL L. 
REV. 573, 574-75 & nn.8-10 (1982). 

• The MGDPA was designed, in part, by information technology 
professionals (hence “data” and not “records” in the title) 

"[M]uch of the advice to the Legislature in its development of the initial Act came from  
… data processing professionals" [who helped the Legislature recognize] "the infinite 
variety of gamesmanship advantages which are available to agencies in their disputes 
with the public." As such, the Legislature drafted the Act with an "acute awareness" of  
how "in any contest between … the public and a government agency … only the agency 
has the advantage of knowing what types of data are maintained, how they are 
maintained and how the data can be made accessible." In its construction of the 
MGDPA, the Legislature defined government data broadly, so as to stop "agencies from  
imposing technology as a barrier to access." See generally Donald A. Gemberling,  
Minnesota Government Data Practices Act:  History & General Operation, IN 
GOVERNMENT LIABILITY 241, 242 (Minn. CLE Cmte. ed., 1981).  

!1 MNCOGI is an all-volunteer, non-partisan, non-profit organization focused on ensuring robust 
public access to government data. 
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• The MGDPA’s definition of “government data” is intentionally 
broad, encompassing: 

“All data collected, created, received, maintained or 
disseminated by any government entity regardless of
its physical form, storage media, or conditions of use.” 

”The focus of [the Data Practices Act] is information, not documents."  Northwest 
Publications, Inc. v. City of Bloomington, 499 N.W.2d 509, 511 (Min. App. 1993). 

• The Legislature added clarifying langauge to ensure that its 
definition of “government data” was understood to cover a
broad spectrum of data during changing times: 

"The legislature added the regardless of physical form, storage media, or conditions of 
use language to the definition of government data specifically to clarify that electronic 
and other forms of non-traditional government records are subject to Chapter 
13." (Commissioner of Administration Data Practices Advisory Opinion 00-019). 
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Electronic government data today: 

• Not only stored on computers owned, operated, and/or
physically possessed by government entities 

• Can be stored (“maintained”) on third-party computers and
computing systems used by/accessed by government entities: 

- Google “Gmail” used by some municipal employees 

- Body camera footage maintained by police agencies 

- “Drop Box” and other file-sharing systems 

• “Cloud-based data” is data maintained on a remote computing 
system that a user can access from their local computer 

• In order to view/access/review remotely stored cloud-based 
data, the data must be transmitted from the remote computing 
system, and must be received by a user’s local computer 

• Data “received” or “maintained” by a government entity is      
“government data” within the meaning of Chapter 13 
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Government data can be maintained 
on non-government electronic devices 

• Electronic data does not have to be maintained on a 
government device/computer for it to be “government data” 

• Multiple Data Practices Advisory opinions have held that 
“government data”can be maintained on non-governmental
devices: 

In a 2018 data request submitted by the Star Tribune newspaper, the paper sought access  
to the text messages of St. Louis County Commissioner Peter Stauber.  In replying to the 
Star Tribune, the county wrote:  "[w]ith regard to text messages, Commissioner Stauber 
does not have a county owned mobile device, therefore the county is not the custodian of 
the data." In Data Practices Advisory Opinion 18-013, the commissioner opined that 
"government employees and public officials can create and maintain government data  
on personal devices and accounts.” 

The commissioner has also issued several opinions on related matters, including 
Opinion 08-028 (an audio recording of a school board meeting made by a school 
superintendent on a personal recorder was "government data" accessible to a requester 
even after the superintendent had retired); Opinion 10-023 (e-mail correspondence in the 
private e-mail account of the Mayor of North St. Paul was "government data" if it related 
to an issue involving the City of North St. Paul); and Opinion 12-019 (text messages and 
e-mails related to government activity involving members of the Duluth Airport  
Authority sent from and received on the personal devices of authority members were 
"government data.") 
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Other states have faced controversies
 
over access to government information held


in “cloud-based” storage
 

• Florida (litigation over access to mayor’s records in Drop 
Box) 

• Wisconsin (litigation over Drop Box data held by legislator) 

• Florida and Wisconsin cases ended in disclosure of data 

In Minnesota, a dispute over
“cloud-based” data emerged during a data

request for the State of Minnesota’s 
Amazon“HQ2” bid1 

• The Amazon bid was jointly produced by Minnesota’s 
Department of Employment and Economic Development
and regional economic development agency Greater MSP 

�1 The data request (and subsequent MGDPA litigation) was undertaken by non-partisan, non-
profit organization Public Record Media (PRM), which requests government data and produces 
articles and reports based on the data.  MNCOGI board member Matt Ehling also serves as the 
volunteer executive director of PRM. 
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Initial data request
 

• Initial request for Amazon bid submitted to DEED 

• Expectation that Amazon bid document would be “public”
data in full, or in part, and thus disclosable 
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 Initial data production
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 Second data production (e-mails)
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E-mails indicated use of “Box” cloud-based 
file-sharing system during work on Amazon bid 
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E-mails indicated review of Amazon bid materials in “Box”
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 Second data request (for bid/drafts)
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District court dismissal; 
court adopts government’s framing of data arguments
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• Appeal to Minnesota Court of Appeals 

•	  Twelve parties file briefs in support, many writing to address                                          
issue of application of MGDPA to “cloud-based” data 
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• 2019 - New administration; new management at GMSP 

• Letter to Governor, Attorney General 

• Before briefing in Court of Appeals occurs, entire Amazon bid is 
released 
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Outstanding issues 

• Release of Amazon bid consistent with outcome of 
   similar controversies in other parts of the nation 

• Disclosure of “Box” material consistent with MGDPA’s
 definition of “government data” 

• District court order not precedential, but release of bid
   precluded resolving issue on appeal 

• What lessons will government entities take from 
Amazon bid controversy? 
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